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Webinar Overview 

• Every business entity is subject to compliance requirements 

• Some are subject to many, many compliance requirements 

• Topic of compliance has received increased attention since 2000 due 

to financial and accounting scandals 

• Governing individuals have been criticized for permitting, committing 

and failing to prevent non-compliant acts  

 

 

 

Webinar Overview 

• Compliance and governance have many aspects, many areas of possible 

discussion 

• This seminar has a narrow focus 

• Includes corporations and LLCs 

• Mainly focuses on state law compliance requirements 

• Mainly focuses on governance issues of particular concern in 2016 



A Reminder 

• References may be made to Model and Uniform Laws as they are 
generally representative of the state laws 

• Reference may also be made to Delaware law due to its preeminent 
position and because of interest to lawyers 

• However, before taking any actions related to compliance and 
governance it is necessary to research and follow the requirements of the 
specific governing law  

Compliance 
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Compliance Defined 

• Compliance is defined in many ways 

• Compliance for purposes of this seminar means as 

follows: 

– The state, federal and local statutes, rules and regulations, court 

decisions, and internal business entity documents that require a 

corporation or LLC to take some affirmative action and that 

impose penalties on the corporation or LLC if it fails to take 

those actions 

– Examples of those “affirmative actions” include filing documents 

or reports with state or federal agencies and appointing and 

maintaining a registered agent 



Our Focus 

• State business corporation and LLC acts 

– Impose compliance obligations on wide range of companies – does 
not matter what type of business, activities, purposes – only that co is 
formed or qualified there 

– Particular expertise of CT 

– Do not receive the attention they deserve (as compared to federal 
and other state laws) despite severe consequences of non-compliance  

• Filing/reporting requirements of some other state and 
federal laws  

• Compliance obligations of internal documents 

State Corporation/LLC Acts 

• Thought of as “enabling” acts – which give management a 
choice of actions to take rather than “regulatory” acts (i.e. 
federal securities acts) that require entity to take certain 
actions 

• But they have compliance requirements too 

• Main ones 

– Annual report  

– Registered agent 

– Foreign qualification 

– Transactional filings 

– Franchise taxes 

– Internal governance rules 

 

Annual Report 

• Corps and LLCs required to file an information report 

• With business entity filing office 

• Formation state 

• Every foreign state where qualified to do business 

• In most cases due annually 

• A few states biennially 

– NY for example 

• May have a different name 

– CA – “Statement of Information” 



Annual Report Basics 

• Required info differs from state 

• Required info different for corps and LLCs 

• Statutes prescribe minimum required content 

• Filing office may be authorized to require other content 

• Main function is to provide state residents, investors, gov’t agencies with 
info necessary to locate and communicate with domestic and foreign 
corps and LLCs 

 

Annual Report Basics 

• AR generally requires following: 

– Legal name 

– Fictitious name of foreign entity 

– Principal office address in state, if any 

– Principal office address wherever located 

– Registered agent’s name 

– Registered office address 

– Names and business addresses of directors/officers/manager/members 

• AR may be used to collect data for calculating corporation’s franchise tax 

– DE requires # of authorized shares and par value and additional info so that SOS may 
ascertain franchise tax due 

• Due date may be fixed or based on anniversary of formation/qualification 

• Delivery may be in paper or increasingly electronic 

 

 

Why is Compliance Important? 

• Penalties imposed for non-compliance 

• Late fee if not filed by due date 

• Continued non-compliance results in falling out of good standing 

– State will not issue certificate of good standing (often required by potential lenders 

or business partners) 

– State filing office will not file documents 

• Further non-compliance can result in 

– Administrative dissolution 

– Administrative revocation of authority in foreign states 

– Loss of exclusive rights to name 

– Loss of access to state courts 

– Personal liability for individuals doing business on corp/LLC’s behalf  

 

 

 

 

 



The Registered Agent Requirement 

• Over the course of their existence corps/LLCs may be sued many times 

• In order to make it easier for its citizens to serve process on domestic and 
qualified foreign entities states impose a registered agent requirement  

• Two parts to requirement 

– Maintain agent, located in state, authorized to receive process on entity’s 
behalf 

– Notify filing office of any change in agent or address 

Why is Compliance Important? 

• Consequences of non-compliance are severe 

• Administrative dissolution 

• Administrative revocation in foreign state 

• MBCA, for example, provides that the SOS may proceed to administratively dissolve or 

revoke a corp that is w/o RA for 60 days or more or that does not notify SOS w/i 60 days 
that RA or RO changed 

• Effect of administrative dissolution/revocation 

– Statutory powers granted to dissolved corp/LLC are extinguished 

– Foreign corp/LLC loses authority to transact business  

Why is Compliance Important?  

• Company’s counsel may not find out about a lawsuit in time to 
respond, resulting in default judgment 

• Statutes provide that if corp/LLC has failed to comply Pl may effect SOP 
by serving SOS 

– SOS often does not have up to date forwarding address, leading to default 
judgment 

• Default judgment 

– Final judgment, binding on def 

– Def may move to vacate; claim that noncompliance with RA requirement is 
“excusable neglect” 

– Review of case law shows courts often reject that argument 

– And even if court sets aside default it often assesses costs  



Case Law Lessons 
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Sierra-Corral Homes, LLC v. Pourreza 

• 708 S.E. 2d 17 (Ga. App. 2011) 

• One of an LLC’s original 2 members was appointed as its registered agent.  
He ceased being a member and was supposed to change the LLC’s 
registered agent to its other member but failed to do so.   

• The plaintiff attempted to serve the registered agent listed on the state 
records, was unable to locate him, and served SOS.   

• Eventually, a default judgment was rendered against the LLC.   

• The appellate court upheld the trial court’s denial of the LLC’s motion to 
open the default, noting that the LLC offered no reasonable explanation for 
failing to maintain a registered agent. 

 

Arch Wood Protection, Inc. v. FlamedXX, LLC 

• 1:10-CV-282 (E.D. Tenn. 2012) 

• Process was mailed to an LLC at the address of the registered agent on 
file with the state.  However the address had been changed twice 
without the LLC updating its records and process was returned.  Attempts 
at service were unsuccessful. 

•  The clerk entered a default against the LLC.  The District Court granted 
the LLC’s motion to set aside the default.   

• However, it was only on the condition that the LLC pay the fees and 
expenses incurred by the plaintiff in attempting to serve the LLC and 
obtain the default, which, the court noted, were the result of the failure 
to change the registered agent’s address on the SOS’s records.  

 



Qualification Requirement 

• Every state corp/LLC statute requires foreign corp/LLC to qualify 
before doing business in the state 

• Few laws define “doing business” 

• Most laws list certain activities that are not doing business 

– Maintaining lawsuits 

– Holding director/shareholder/manager/member meetings 

– Maintaining bank accounts 

– Isolated transactions 

– Interstate commerce 

• Very fact specific inquiry 

• Has company “localized” its activities? 

How to Comply  

• File document with foreign state’s filing office 

– Certificate of authority, statement of qualification, application for 
registration 

• Supporting documents required 

– Certificate of existence  

• Pay fee 

Why is Compliance Important? 

• Penalties are imposed for non-compliance 

• Corp/LLC cannot maintain a proceeding in state court until compliance 

– Issue is usually raised when non-qualified corp/LLC files suit and def raised lack 
of qualification as a defense 

– Court will stay proceeding to give corp/LLC opportunity to qualify or litigate 
issue of whether qualification is required 

• Statutes impose monetary penalties on entities doing business before 
qualification 

– Vary by state; can be significant 

• Some statutes penalize individuals doing business on behalf of non-
compliant entity 



Post-Qualification Filing Requirements 

• Once qualified, foreign corp/LLC is required to make certain notification 
filings with foreign state’s filing office 

• Change of name in home jurisdiction 

– File document (amended COA, statement of change of name) along with proof 
of filing from home jurisdiction 

• Notify state if involved in merger, conversion or dissolution 

• Other amendments made to formation document may require filings in 
foreign state 

– Varies, must check state law 

 

Why is Compliance Important? 

• States may impose monetary penalties for failure to make required filings 

• What if foreign entity is no longer doing business in state? 

– For example if business decides to cut back operations 

– No statutory requirement to notify state as long as corp/LLC will still exist 

• Warning –  

– Corp/LLC is still required to comply with AR, RA, tax and other requirements even 
if it is not doing business there 

– To avoid having to comply corp/LLC must formally withdraw 

• File all AR, pay all taxes due 

• File application for withdrawal 

– Possibility that company officials will be held liable if they knowingly and willfully 
failed to have company pay taxes or file returns 

Why is Compliance Important? 

• Non-compliance can have serious, negative consequences 

• Delaying a transaction 

• Unanticipated tax or reporting requirements 

• Money penalties 



Case Law Warnings 
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Preston v. APCH, Inc. 

• 930 N.Y.S.2d 722 (A.D. 4 Dept. 2011) 

• A wrongful death action was filed against a corporation arising out of an 

accident at a plant in NY.  

•  Before the accident the corporation merged into its parent, a DE 

corporation authorized to do business in NY.   

• Although a merger filing was made in DE, the parent failed to comply with 

NY law, which required a filing with the NY DOS to reflect the merger, and 

with the county clerk to record conveyance of the plant.   

• As a result of the failure to file, the NY court held that the defendant 

corporation could be liable. 

• Rejected Pl’s arguments that due to the merger it no longer existed or 

owned the plant.   

Friends of Shingle Springs Interchange, Inc. v. County of 
El Dorado 

• 200 Cal. App. 4th 1470 (3d Dist. 2011) 

• A corporation filed a complaint alleging violations of two statutes.  At the 
time, the corporation’s powers were suspended so its filing the complaint 
did not toll the statute of limitations.   

• The corporation’s first few attempts to file for a Certificate of Revivor 
were rejected because of a failure to submit all of the necessary 
documents, fees, and payments.   

• By the time the corporation was revived the statutes of limitations had 
run and its suit was dismissed.,. 

 



How to Ensure Compliance 

• Key to ensuring compliance and a successful filing experience – BE 
PREPARED 

• Ask the following 10 questions and get the answers before attempting to 
make the filing: 

1. What is the proper filing office? 

2. What document has to be filed? 

3. What content is set forth in the document? 

4. Who can sign? 

5. Are supporting documents needed? 

6. What are the filing fees? 

7. How can I deliver the document? 

8. Is the corp/LLC in good standing? 

9. What are the filing office’s internal administrative policies? 

10. Are there timing issues to consider? 

 

Franchise Tax 

• Special privilege tax levied upon corp/LLC’s right to do business as a 
corp/LLC 

• Usually found in business entity statute, not tax code 

• May be called a franchise tax, excise tax, registration fee, license tax 

• Differs from income tax in that the corp/LLC does not have to earn an 
income or do business in state; it merely has to have been formed or 
qualified under the state corporation act or LLC statute 

• For corporation, tax is generally based on authorized shares or net 
income 

• For LLC– may be fixed amount, number of members, net capital accounts 
or other 

Why is Compliance Important? 

• Failure to pay franchise tax has consequences  

• Monetary penalties 

• Loss of good standing 

• Administrative dissolution 

• Administrative revocation 

• Personal liability for individual acting on entity’s behalf 



Compliance 
Requirements 
Regarding Internal 
Governance 
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Compliance Requirements Regarding Internal 
Governance 

• Reporting/filing/registered agent not only compliance requirements  

• Also requirements regarding how entity is governed 

• May be imposed by statute or internal documents 

• Corporation acts have far more statutory governance compliance 
requirements than LLC acts 

 

Record Keeping 

• Domestic corps/LLCs generally required to maintain certain books and 
records 

• Statutes vary but generally include: 

– Articles of incorporation/organization, bylaw, OA, all amendments thereto, other 
shareholder/member agreements 

– List of shareholders/members; their shares/capital contributions 

– Minutes of meetings, documentation of actions taken (corps) 

– Recent tax returns and annual reports 

• Statutes require corp/LLC to allow shareholder/member to inspect the 
records required to be kept 

• Internal documents (OA, bylaw) may require additional books and records 
to be kept 

• Shareholder/member may go to court to enforce compliance 

 

 



Meeting Requirements 

• Organizational meeting to complete organization of newly formed entity 

– Required by corporation laws 

– Not required by LLC acts; may be required by OA 

• Management meetings 

– Board of directors required to act at meetings 

• Corp acts have requirements re quorum, record date, voting, notice 

• Bylaws may address quorum, record date, etc. within statutory parameters 

– LLC laws do not require management to act at meetings 

• Meetings may be required by OA 

• OA may set forth quorum, record date, voting, notice requirements 

 

Meeting Requirements 
• All corporation acts require an annual shareholders’ meeting 

– Main purpose to elect directors 

– Management’s opportunity to report to shareholders 

– Shareholders may attend in person or by proxy 

– Date and place may be fixed in bylaws 

• Corp statutes require notice to be given to shareholders 

– Model Act – no fewer than 10 nor more than 60 days in advance 

– Record date must be fixed to determine shareholders entitled to notice and vote 

• Model Act - May not exceed 70 days before meeting 

• Corp required to prepare a list of shareholders; list must be available for inspection until 
meeting ends 

• If corporation fails to comply shareholder may seek court order to have meeting held 

• LLC acts generally do not require an annual meeting 

– May have it as a default rule 

• OA may require an annual meeting and set forth formalities (notice, quorum, voting, etc.) as 
well as penalties for failure to comply 

 

Indemnification 

• Payment of expenses and liabilities incurred by managing officials sued for actions 
taken in official capacity 

• Provided to encourage capable people to take management positions and allow them 
to make decisions without worrying about legal ramifications 

• May be mandatory or permissive 

• Every corporation act provides for mandatory indemnification 

– Corp must indemnify director or officer who was wholly successful in defending him/herself 

– Bylaws or articles of incorporation may make indemnification mandatory where it would be 
permissive under statute (director/officer found liable but acted in good faith) 

• Some LLC acts provide for mandatory indemnification  

– OA may require indemnification 

• Dir/off/manager/member may go to court to enforce compliance 

 

 



Dissenter’s Rights (aka Appraisal Rights) 

• Right granted to shareholder/member to obtain payment of FV of interest in event of 
certain mergers or other transactions that result in fundamental change in their 
ownership interests 

• Shareholder/member must not vote for transaction; transaction must be approved  

• Court will appraise where owner and entity disagree as to FV 

• All corporation statutes require granting of dissenter’s rights for certain transactions 
(ie where privately held corp is non-survivor in merger) 

• Statutes prescribe procedure that corp must follow (ie timing and content of notice 
and payment) 

• Some LLC acts grant members dissenter’s rights 

• May also be granted in OA 

Why is Compliance with Internal Governance 
Provisions Important? 

• Statutes provide shareholder/member with right to obtain court order 
requiring compliance 

– Corp/LLC will have legal expenses, court costs, distractions 

– Statute may provide that prevailing party is entitled to their costs 

• Non-compliance with OA/bylaws could lead to suit for breach of contract 

– OA/bylaw could include fee shifting provision 

• Non-compliance may be a factor when court decides whether to pierce 
the veil 

Humphrey Indus., Ltd. v. Clay Street Assoc. LLC 

• 295 P.3d 231 (Wash 2013) 

• WA LLC with 4 members; 1 member wanted to sell the LLC’s only asset, a piece of property, 
and dissolve the LLC to pay off his divorce settlement.  Pl member refused to consent 

• Other members formed new LLC; merged it with old LLC, squeezed out Pl 

• WA LLC Act provides statutory right to dissent.  Requires LLC to pay dissenter its estimate of 
interest’s fair value within 30 days of merger. Allows court to assess fees and expenses if LLC 
does not substantially comply 

• LLC could not make payment until it sold property.  Did not pay Pl until 6 months after 
merger 

• Pl dissatisfied with def’s estimate of FV; files suit, seeks fees and expenses 

• Trial court – no fees and expenses as LLC substantially complied 

• Washington Supreme Court reverses; LLC act requires payment within 30 days.  Purpose is 
to provide member with immediate access to funds.  A 6 month deferral is not substantial 
compliance as it deprived Pl of access to $181,000 

 

 



Rulings 

• Trial court – no fees and expenses as LLC substantially complied 

 

• Washington Supreme Court reverses;  

– LLC act requires payment within 30 days.   

– Purpose is to provide member with immediate access to funds.   

– A 6 month deferral is not substantial compliance as it deprived Pl of access to 
$181,000 

 

Useful  
Developments in DE 
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New Development – Ratification of Defective Acts 
under DE GCL 

• What if a corporation issues more stock than authorized in articles of 
incorporation or declares a director elected even though vote required by 
bylaw was not received? 

– Actions are void or voidable  

• Can corporation do anything to validate those acts?  In DE, Yes! 

• HB 127 adds two new sections to GCL  

– Sec. 204, creating procedure under which corp may ratify acts that, due to 
non-compliance with GCL, cert. of inc. or bylaws would be void or voidable 

– Sec. 205, authorizes Ch Ct to ratify such acts where Sec. 204 procedure is not 
available  

• Became effective April 1, 2014 



Sec. 204 “Ratification of defective acts and stock” 

• “No defective corporate acts or putative stock shall be void or voidable 
solely as a result of a failure of authorization, if ratified as provided in this 
section or if validated by the Court of Chancery in a proceeding brought 
under Sec. 205.” 

• “Defective corporate act” defined as an overissue of stock, election of 
directors, or any other corporate act or transaction that was within corp’s 
power to take but that is void or voidable due to a failure to authorize or 
effect in accordance with the GCL, cert of inc, bylaws or other plan or 
agreement 

• Overturns case law holding that non-compliant stock issuances and other 
unauthorized acts were void and could not be cured or ratified even if 
result is inequitable 

Procedure for Ratification 

• Board adopts resolution describing act to be ratified and nature of failure of authorization   

• Stockholder approval of resolution required if approval of defective act required  

• In general, quorum and voting requirements for board and stockholders are those 
applicable at time of adoption of defective act 

– Ratification of election of director requires majority vote of shares  

• Notice must be given to all current stockholders and to those owning stock at 
the time of the defective act (if they can be determined) 

• Certificate of validation 

– Must be filed if act being ratified would have required a filing 
– Sets forth a copy of resolution, date of adoption, other information 

 

• Each defective act ratified under the section is no longer deemed void or voidable and its 
effectiveness is retroactive to time of defective act   

Sec. 205  “Proceeding regarding validity of defective 
corporate acts and stock” 
 

• Confers jurisdiction upon Ch Ct to do the following: 

– Determine the validity and effectiveness of any defective corporate act ratified 
pursuant to Sec. 204 

– Determine the validity and effectiveness of the ratification of any defective 
corporate act pursuant to Sec. 204  

– Determine the validity and effectiveness of any defective corporate act not 
ratified or not ratified effectively pursuant to Sec. 204 

– Determine the validity of any corporate act or transaction and any stock, rights 
or options to acquire stock; and  

– Modify or waive any of the procedures set forth in Sec. 204 to ratify a defective 
corporate act 

• Application may be filed by corporation, a director, a stockholder, other 
person affected by ratification 



Recent Amendments to GCL 

• Amendments to certificate of incorporation (Sec. 242) 

– May be made by board without stockholder approval to 

• Delete names of incorporators, initial directors, original subscribers 

• Delete provisions of an amendment necessary to effect change, exchange, 
reclassification, subdivision, combination, cancellation of stock 

– Repeal requirement that notice of stockholder meeting set forth amendment or 
summary of changes if notice constitutes notice of Internet availability 

– Occurred in 2014 

Certificate of Validation 

• Effective April 1st, 2014 

• Ratification of defective corporate acts and stock errors 

• $2,500 base filing fee + tax increases 

• Three dates noted on document 

– File date 

– Effective date 

– Corporate act effective date 

HB 127 – Ratification of Defective Acts 

Demonstrates how DE legislature responds to needs of business community 

Will discuss case that demonstrates response of Chancery Court to new 
legislation 

In Re Trupanion –  

–    First petition for relief under GCL 205 

–  Law effective 4/1/14 

–  Petition filed 4/1/14 

–  Chancery Court issued final order on 4/28/14 

 

 

 

 



In Re: Trupanion 

• Facts: 

– Incorporated in DE in 2006 

– Employee in accounting unilaterally reincorporated in AZ to reduce franchise 
taxes 

– Actions taken without vote of board or stockholders 

– Employee realized his error and reincorporated in DE 

– As a result, corporation was unable to determined validity of board 

In Re: Trupanion cont. 

• Actions failed to meet provisions of DCL, written consents were not 
strictly dated 

• No notice as required by code 

• Potentially invalid acts included issuance of common and preferred stock 

• Left doubt in the election of 9 of 10 directors 

• Did not think section 204 (DIY remedy available) 

• Sought relief under 205 

In RE: Trupanion  - Final Order of court  

• Described as seeking correction of an innocent error that resulted in 
serious consequences 

1. Disregarded reincorporation and recognized initial corp as a valid and 
existing entity 

2.  Confirmed stock issuances were valid 

3.  Determined Board of Directors valid 



Compliance 
Requirements for 
Specific Entities and 
Requirements of  
Other State Statutes 
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Compliance Requirements for Specific Types of 
Corporations or LLCs 

• Previous compliance requirements generally applicable to any corporation/LLC formed or 
qualified under the state law 

• There are also laws applicable to specific types of entities; two examples: 

• Insurance companies 

– Have to comply with insurance laws as well as general corp law 

– May have to file formation, dissolution, qualification, and other documents with state 
insurance department 

– May have to file AR with insurance department 

– May have to appoint insurance commissioner as registered agent and provide forwarding 
address  

• Benefit Corporation 

– Formed under general corp law but has a purpose of creating a general public benefit 

– Required to send shareholders annual benefit report describing efforts to create public 
benefit and other info and post report on website 

 

Some Other State Law Compliance Requirements 

• There are many state statutes other than the business corporation laws 
and LLC Acts that corporations and LLCs must comply with 

• Focus on 

– Assumed name statutes 

– Unclaimed property laws 

– State securities laws 

– Charitable solicitation laws 

 

• All have filing/reporting requirements and impose heavy penalties for 
non-compliance 



Assumed Name Statutes 

• Apply to corporation or LLC doing business under a name other than the one set forth in its 
articles of incorporation/articles of organization 

• Most states have statutes governing use of assumed name 

– Laws can vary significantly 

– May be codified in business entity statute, consumer fraud or unfair trade practice 
statutes  

– Most use term “assumed” name, some “fictitious” or “trade” name 

 Function of statute – protect members of public who deal with businesses using name other 
than true name 

• Require corp/LLC to make a public filing 

• Document generally sets forth assumed name, true name, state of formation, ppb 

• May be filed with state, county, both 

• Publication may be required 

 

 

Why is Compliance Important? 
• Penalties are imposed on corp/LLC doing business under an assumed name without 

making required filing 

• Civil penalties; criminal fines 

• Corp/LLC may not maintain lawsuit until compliance 

• Non-statutory penalty – individual negotiating or entering into contract may be 
personally liable based on agency law principle that a person doing business on behalf 
of another must disclose the fact of the agency and the identity of the principal to 
avoid liability 

• Case law example 

– A sole shareholder was held personally liable for payments due on a corporation’s account.  The 
shareholder operated the business under a name other than the one listed on the corporation’s 
articles of incorporation.  The court held that by operating under an unregistered assumed 
name the shareholder violated Maine law, was acting as an agent for an undisclosed principal, 
and was personally liable under agency law principles. A.E. Robinson Oil Co., Inc. v. County 
Forest Products, Inc., 40 A.3d 20 (Me. 2012) 

 

Unclaimed Property Laws 

• Every state has an unclaimed property law (aka abandoned property law) 

• Impose reporting obligations on holders of unclaimed property 

• Corporation/LLC is holder if it is in possession, custody, control of another’s 
property 

• Property is presumed abandoned if it has remained unclaimed by owner for more 
than the dormancy period 

• Unclaimed property includes stocks, bonds, dividends, cash, uncashed checks, life 
insurance benefits, etc. 

• State statutes generally based on Uniform Unclaimed Property Act 

• However state laws vary on issues such as dormancy periods, filing dates, forms, 
penalties, etc. 

 



Unclaimed Property Laws 

• Holders generally required to file unclaimed property report annually 

• Form lists the property, name and address of owner, date property created, date 

of last contact with owner, etc. 

• Some states require negative reports 

• Rules for determining which state to file with set forth in two US Supreme Court 

decisions 

– Texas v. New Jersey, 379 U.S. 674 (1965); Delaware v. New York, 507 U.S. 490 (1993) 

– Real/tangible property – state in which property located has priority  

– Intangible property - state of owner’s last known address, as recorded in the holder’s 

books and records has priority.  If no known address, address is in foreign country, or 

address is in a state that does not have an applicable statute for the type of property 

being reported, the unclaimed property is reported to the holder’s state of formation 

 

Why is Compliance Important? 

• All states impose penalties for non-compliance 

• Statutes provide for assessment of interest and penalties 

• Statutes authorize state official (ie escheator or treasurer) to conduct 
audit of holder’s books and records to determine compliance 

• Uniform Act – holder failing to file report may be charged 12% of the 
value of the property, plus civil penalty of $200 per day up to $5,000 and 
if willful, an additional penalty of $1,000 per day up to $25,000 plus 25% 
of value of property 

 

State Securities (Blue Sky) Laws 

• Every state has its own securities law 

– Administered by securities commission 

– May be division of SOS, AG, Banking dept. 

• Most are based on Uniform Securities Act, although laws vary 

• Provide that every offer or sale of a security in the state must be 
registered before it is offered or sold unless exempt 

• Registration is required to prevent fraudulent transactions by allowing 
state to review offerings; requires accurate disclosure of info to help 
investors make informed decisions 

• Every state has exemptions.  Generally include 

– Securities issued by gov’t, banks, insurance co., employer benefit plans 

– Transactions not involving the public, ie private placements 

 



State Securities (Blue Sky) Laws 
• Federally covered securities 

– National Securities Markets Improvement Act of 1996 

– Enacted to eliminate duplicative federal and state registrations 

– Prohibits states from requiring registration of certain securities 

• Securities listed on designated national stock exchanges 
• IPOs 
• Securities issued by mutual funds 
• Securities sold to qualified purchasers 

– Permits states to require issuers to file notices of offers and sales 

• For example, states require mutual funds to file annual notice to report value of its shares sold to 
persons in state 

• Registration of securities not exempt or federally covered is commonly made on 
“Uniform Application to Register Securities” (Form U-1)  

– Requires info about issuer and securities 

– Accompanied by “Uniform Consent to SOP” (Form U-2) – appoints state securities 
commissioner as atty for SOP and sets forth forwarding address 

Why is Compliance Important? 

• States impose penalties for non-compliance 

• Cease and desist orders 

• Administrative and civil fines 

• Criminal penalties 

State Charitable Solicitation Laws 

• Most states regulate in-state fundraising activities of nonprofit 
organizations 

• Purpose – to protect donors from fraud and provide them with 
information to assess whether they want to contribute 

• “Charitable org” includes co. tax exempt under Sec. 501(c)(3), social 
welfare orgs, orgs created to benefit their members 

• Every state exempts certain orgs 

– Generally includes religious orgs, hospitals, colleges 

• Charitable orgs are required to register with the state before their first 
solicitation of donations 

• Administering agency may be SOS, AG, Consumer Protection Dept 



State Charitable Solicitation Laws 

• Most states give choice of what to file 

– Unified Registration Statement (URS) – form drafted by NASCO and NAAG to 
simplify and standardize compliance 

– Form created by the state 

• Forms provide state with info about org’s finances and governance 

• States may also require supplemental documents and attachments 

– Formation and governance documents, list of officers/directors, contracts with 
fundraisers, IRS tax exempt letter, etc. 

• States also impose annual financial reporting obligations 

 

 

 

Why is Compliance Important? 

• States impose penalties for non-compliance 

• Late fees and monetary penalties 

• Civil and criminal fines 

• Loss of tax exemption 

• Injunction against further solicitations 

• Publication of names of non-compliant orgs 

STATE AGENCY ISSUES 

• Insurance  
• Mortgage Brokers/Supervised Lenders 
• Alcohol Beverages 
• Collection Agencies 
• Charitable Solicitations 
• Transportation 

 
 

 



FEDERAL AGENCY ISSUES 

• ERISA 
• FCC 
• Interstate Commerce Act 
• FAA 
• USPTO 

 

 

Compliance Requirements of Federal Laws: Securities 
Act of 1933/Securities Exchange Act of 1934 

• Examples of federal statutes with compliance requirements involving the 
filing of reports and documents 

• Federal securities laws require companies offering to sell securities to the 
public to disclose material business and financial information that will allow 
investors to make informed decisions 

• To fulfill purpose securities laws require filing of forms, reports, statements 

 

Securities Act of 1933/Securities Exchange Act of 1934 

• Form S-1.  Requires issuers to file a registration statement with the SEC before offering their 
securities to the public.  Form S-1 is the basic registration form.  

• Form 10.  Companies securities  registered on a national exchange or with over $10 million in 
total assets and a class of equity securities held by either 2,000 persons or 500 persons who are 
not accredited investors, must register those securities. 

• Form 10-K. Sec. Public filing  of material business and financial information.  Registrants must 
keep this info up-to-date by filing periodic reports.  Form 10-K is the annual report that most 
companies must file with the SEC.  It provides a comprehensive overview of the company’s 
business.   

• Form 10-Q.  Filed quarterly includes financial statements and provides a continuing view of the 
company’s financial position during the year.   

• Form 8-K.  “Current report”  report material events or changes of importance to investors not 
previously reported.  

 

 



Reports by Directors and Executive Officers 

• Forms 3, 4 and 5. Directors and executive officers of a company with 
registered securities who own 10% or more of a class of registered 
securities, must file reports disclosing  holdings.   

– Form 3 is the “Initial Statement of Beneficial Ownership of Securities”,  

– Form 4 is the “Statement of Change of Beneficial Ownership of Securities” and  

– Form 5 is the “Annual Statement of Beneficial Ownership of Securities”. 

 

What is a Security? 

• Definition in 1933 and 1934 Acts consists of list of instruments 

– List includes corporate stock 

– List does not include LLC membership interest 

– List includes an investment contract 

• LLC will have to comply with reporting obligations if the interests it is selling 
constitutes an investment contract 

• SCOTUS defined investment contract in SEC v. Howey Co., 328 US 293 (1946) 

– “Transaction or scheme whereby a person invests his money in a common enterprise and 
is led to expect profits solely from the efforts of the promoter or a third party” 

– Pivotal issue is whether profits are expected solely from efforts of others 

– LLC interest is more likely to be a security if LLC has corporate style centralized 
management and members are not allowed to make business decisions 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Why is Compliance Important? 

• 1933 Act provides that person selling securities without registering is 
liable to purchaser, who may sue to recover consideration plus interest or 
other damages 

• Failure to file periodic and current reports constitutes violation of 1934 
Act 

– SEC may institute proceedings to revoke registration 

– Failure to file may be considered a failure to disclose a material fact giving rise 
to liability under Sec. 10(b) and Rule 10b-5 

– Can affect ability to remain listed on NYSE or NASDAQ 

– Can affect ability to conduct certain types of registered securities offerings 

 



Hart-Scott-Rodino Act 

• Federal statute with reporting requirement 

• HSR Antitrust Improvement Act of 1976 requires entities involved in large M 
& A to file a Notification and Report form with FTC and DOJ 

• M & A may not be completed for period of time (generally 30 days) after 
giving notice 

• Gives gov’t time to review M & A to see if it is likely to be anti-competitive 
and challenge it 

• File “Notification and Report Form for Certain Mergers and Acquisitions” 

– Identifies parties and structure of transaction 

– Supporting documents such as balance sheets and other financial data, info re 
parties’ industries, products, business 

Hart-Scott-Rodino Act 

• Corporation/LLC will have to file report if transaction meets thresholds 
involving 

– Aggregate amount of voting securities, non-corporate interests or assets to be 
acquired (size of transaction test) 

– Sales and assets of the parties (size of person test) 

• Thresholds are adjusted annually 

– In general, under the  current thresholds, transactions valued at $70.9 million 
or less are not reportable, regardless of the percentage of assets or voting 
securities while transactions valued in excess of $283.6 million will be 
reportable without regard to the size of person test 

 

 

Why is Compliance Important? 

• Monetary penalties may be imposed on parties failing to report a 
transaction   

• The Act provides that any person, or any officer, director or partner 
thereof is liable for a penalty of up to $16,000 per day for each day the 
person is in violation of the Act   

• Enforcement agencies may seek other relief such as the divesture of 
assets or securities obtained in violation of the Act 



Recap 

• Compliance – state, federal, internal obligation to take an affirmative 
action, such as filing a report, with penalties imposed for failure to do so 

– State corporation and LLC statutes 

– Other state and federal laws 


